IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ELI JOSEPH,

Plaintiff, :
V. : ClVIL ACTI ON

No. 99-CV-5782
CONTI NENTAL Al RLI NES, | NC.
Def endant .

JOYNER, J. DECEMBER , 2000
MEMORANDUM

This is an enpl oynent discrimnation case brought by
Plaintiff Eli Joseph (“Plaintiff”) against Defendant Conti nent al
Airlines, Inc. (“Continental”). In his Conplaint, Plaintiff
al l eges that Continental unlawfully discrimnated against him
because of his race in violation of Title VII of the Cvil R ghts
Act, 42 U . S.C. 8 2000e, et seqg. (“Title VI1"), 42 U S.C. § 1981
(“8 1981”), and the Philadel phia Fair Practices O dinance,

Phi | adel phia Code 8§ 9-1101 (“PFPO'). Presently before the Court
is Continental’s Mdtion for Summary Judgnent. For the reasons

that follow, we will grant Continental’s Mdtion in its entirety. !

BACKGROUND
Taken in the light nost favorable to Plaintiff, the rel evant
facts are as follows. In Septenber 1992, Plaintiff began working
as a G ound Service Equi prment (“GSE’) nmechanic for Continental in

Newar k, New Jersey. After several years in Newark, Plaintiff was

! This Court has jurisdiction over Plaintiff's Title VII and § 1981 cl ai ns
pursuant to 28 U.S.C. § 1331. W have jurisdiction over Plaintiff’s other
clai mpursuant to 28 U.S.C. § 1367.



transferred to Detroit, Mchigan, and then to Phil adel phi a,
Pennsyl vania i n Decenber 1995. Once in Philadelphia, Plaintiff
was placed in charge of organizing the airport’s GSE shop, a
position that entailed responsibilities beyond nechani cal work,
such as purchasing parts, dealing with third-party vendors, and
managi ng a budget. Plaintiff’s supervisor during this period was
Ernie Taylor (“Taylor”), General Manager of the Phil adel phia
Airport.

I n Septenber 1997, Tayl or was approached on separate
occasions by two different third-party vendors who all eged that
Plaintiff had solicited kickbacks fromthem during negotiations
for business with Continental. First, Stephen Bul boff
(“Bul boff”) infornmed Taylor that Plaintiff had asked himfor a
$3, 000 paynent for the $30,000 worth of work that Plaintiff had
approved for Bul boff. Several weeks later, Geg Pattani
(“Pattani”) told Taylor that Plaintiff had solicited paynent from
himas a condition of Plaintiff’s continued approval of work for
Pattani. In addition, Pattani clainmed that Plaintiff sold him
several surplus air bottles for $500, noney which Pattani
suspected Plaintiff never remtted to Continental.

Based on these allegations, Taylor contacted Continental’s
corporate security office, which in turn contacted the
Phi | adel phia police and Continental’s Human Resources Departnent.
Shortly thereafter, the Human Resources Departnent commenced an
investigation into the allegations against Plaintiff. This
i nvestigati on was conducted by Human Resources Managers Hernes

Pi neda (“Pineda”) and Joseph Degennaro (“Degennaro”). On



Novenber 6, 1997, Taylor, Pineda, and Degennaro confronted
Plaintiff with the charges, all of which Plaintiff denied. At
that point, pursuant to Continental policy, Plaintiff was placed
on paid suspension while the internal investigation continued.

For the next several weeks, Pineda and Degennaro
i nvestigated the charges against Plaintiff. During the course of
their investigation, they uncovered several other instances of
Plaintiff’s m sconduct, including Plaintiff’s (1) purchase of
personal itenms with a corporate credit card; (2) failure to
submit, or late submission of, his activity logs? to his
supervi sor; and (3) repeated inproper authorizations of his tine
card. Plaintiff was later inforned that, based on the new
di scoveries, the investigation had been expanded. |n addition,
Plaintiff was notified that a fact-finding hearing would be held
to address all of the alleged m sconduct, at which tine Plaintiff
woul d have the opportunity to rebut the charges, present
evi dence, and call w tnesses.

On Decenber 9, 1997, Continental held the fact-finding
hearing, which was attended by Tayl or, Pineda, Degennaro,
Plaintiff, and Plaintiff’s union representative, Kevin Nolan.
Plaintiff denied the kickback clains |evel ed by Bul boff and
Pattani, as well as Pattani’s allegation about the paynent for

the air bottles. Plaintiff maintained that these clains were

2 Activity logs are internal forms used by Continental enployees to chronicle
and approve purchases nmade with corporate credit cards. After receiving a
credit card statenent, the enployee is required to copy each entry onto an
activity log and note any irregular charges. This log is then to be
subnmitted to a supervisor who, after checking and approving the entries,
forwards the I og and receipts to Continental’s Accounts Payabl e Departnent.



fabricated because the vendors were angry at himfor reducing the
anount of work sent to them Wth regard to the other charges,
Plaintiff admtted many of the violations at issue but disputed
certain details and offered a variety of explanations for his
actions. Plaintiff did not raise any claimof raci al

di scrim nation agai nst any party.

Fol |l om ng the hearing, Continental investigated several of
the explanations that Plaintiff offered in his defense. Finding
t hese explanations without nerit, Continental infornmed Plaintiff
in a Decenber 17, 1997 letter that, based on the results of the
i nvestigation, he was termnated. Thereafter, Plaintiff invoked
Continental’s established grievance procedure to contest his
di scharge. The final step in that procedure was a hearing before
the System Board of Adjustnment, which consisted of four judges --
two chosen by Continental and two chosen by Plaintiff. After the
hearing, three judges upheld Plaintiff’s termnation, while the
fourth judge abstained.

Prior to the System Board’'s hearing, Plaintiff had filed a
charge of discrimnation with the Equal Enploynent Opportunity
Commi ssion (“EEOCC’) on Decenber 17, 1997. On August 23, 1998,
Plaintiff received his right to sue notice fromthe EECC. He

| ater commenced this action on Novenber 19, 1999.

DI SCUSSI ON

Legal Standard

Summary judgnent is appropriate “if the pleadings,

depositions, answers to interrogatories, and adm ssions on file,



together with the affidavits, if any, show that there is no
genui ne issue as to any nmaterial fact and that the noving party
is entitled to judgnent as a matter of law.” Fed. R Cv. P.
56(c). The noving party bears the initial burden of show ng the

basis for its notion for summary judgnment. Celotex Corp. V.

Catrett, 477 U.S. 317, 323, 106 S. C. 2548, 91 L. Ed. 2d 265
(1986). Once the noving party neets this burden pursuant to Fed.
R Cv. P. 56(c), the burden shifts to the non-noving party to go
beyond nere pl eadings and to denonstrate, through affidavits,
depositions or adm ssions, that a genuine issue exists for trial.
Id. at 324. In so doing, the non-noving party nust raise “nore
than a nere scintilla of evidence in its favor” and may not
nmerely rely on unsupported assertions, conclusory allegations, or

mere suspicions. WIllnore v. Anerican Atelier, Inc., 72 F. Supp.

2d 526, 527 (E.D. Pa. 1999) (quoting Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 249, 106 S. . 2505, 91 L. Ed. 2d 202
(1986)) .

Put sinply, the sunmary judgnent standard requires the non-
noving party to create a “sufficient disagreenent to require

subm ssion [of the evidence] to a jury.” Liberty Lobby, 477 U. S.

at 251-52. \When the non-noving party fails to create such

di sagreenent, “[t]he noving party is ‘entitled to a judgnent as a
matter of |aw because the non-noving party has failed to nmake a
sufficient show ng on an essential elenent of her case with
respect to which she has the burden of proof.” Celotex, 477 U. S,
at 323.



1. Title VI3

A. General Principles

Race discrimnation clainms under Title VII require
application of the nowfamliar burden shifting framework

articulated in McDonnell Douglas Corp. v. Geen, 411 U S. 792,

802, 93 S. C. 1817, 36 L. Ed. 2d 668 (1973). The MDonnel
Dougl as test “established an allocation of the burden of
production and an order for the presentation of proof in Title

VII discrimnatory treatnment cases.” St. Mary’'s Honor Ctr. v.

H cks, 509 U S. 503, 506, 113 S. C. 2742, 125 L. Ed. 2d 407

(1993). In such cases, MDonnell Douglas allows a plaintiff to

show di scrimnation through indirect evidence in a three-step
process. First, the plaintiff nust establish a prinma facie case
of discrimnation. Second, if the plaintiff succeeds, a
presunption of discrimnation is created that the enpl oyer nust
then rebut by stating a legitinmate non-discrimnatory reason for
t he adverse enploynent action. Third, if a legitinmate non-
discrimnatory reason is provided, the plaintiff has the chance
to show that the stated reasons were not the true reasons for the
di sm ssal, but were a nere pretext for discrimnation. See

McDonnel | Dougl as, 411 U. S. at 802-04. In the i nstant case, both

parties apparently agree that, for purposes of this Mtion, the

first two steps of the MDonnell Douglas process have been

% Because Title VII, 8 1981, and PFPO address simlar substantive issues, and
because clai ns under those statutes are anal yzed in the sane nanner, we wll
limt our discussion to Title VII1 issues. Qur discussion and anal ysis of
these issues applies with equal force to Plaintiff’'s § 1981 and PFPO cl ai ns.
See Jones v. Sch. Dist. of Philadelphia, 198 F.3d 403, 410 (3d Cr. 1999);
Hong v. Tenple Univ., No. CV.A 98-4899, 2000 W. 694764, at *9 (E.D. Pa.
May 30, 2000).




fulfilled. As a result, we will focus our analysis solely on the
third step, nanely, whether Plaintiff has sufficiently
denmonstrated that Continental’s reasons for his discharge were a

pretext for racial discrimnation.

B. Pr et ext Anal ysi s

The United States Court of Appeals for the Third Grcuit
recently summarized a plaintiff’'s burden at summary judgnent wth

respect to the third step of the MDonnell Douglas framework. To

defeat summary judgnent, the plaintiff nust point “to sone

evi dence, direct or circunstantial, fromwhich a fact-finder
woul d reasonably either: (1) disbelieve the enployer’s
articulated legitimate reasons; or (2) believe that an invidious
di scrimnatory reason was nore |ikely than not a notivating or
determ nati ve cause of the enployer’s action.” Jones, 198 F. 3d

at 413 (quoting Fuentes v. Perskie, 32 F.3d 759, 764 (3d Gr.

1994) and Sheridan v. E. 1. DuPont de Nenpurs & Co., 100 F.3d

1061, 1067 (3d Cir. 1996) (en banc)). Under the first prong of
this standard, a plaintiff “cannot sinply show that the
enpl oyer’s decision was wong . . . .” 1d. (quoting Keller v.

Oix Credit Alliance, Inc., 130 F.3d 1101, 1108-09 (3d Cir.

1997)). Instead, the plaintiff nust show “such weaknesses,

i nplausibilities, inconsistencies, incoherencies, or
contradictions in the enployer’s proffered legitimte reasons for
its action that a reasonable factfinder could rationally find
them unworthy of credence.” 1d. (sane). |In other words, a

plaintiff may neet this standard by denonstrating that “the



enpl oyer’s articul ated reason was not nerely wong, but that it
was ‘so plainly wong that it cannot have been the enpl oyer’s
real reason.’” |d. (quoting Keller, 130 F.3d at 1109).

Under the second prong of the standard, a plaintiff can
survive summary judgnment by show ng that discrimnation was nore
i kely than not the inpetus behind the adverse enpl oynent acti on.
See id. This showi ng can be nade by, for exanple, denonstrating
that the enpl oyer has previously discrimnated agai nst the
plaintiff or other enployees or has granted preferenti al

treatnment to persons not in a protected class. See id. (quoting

Si npson v. Kay Jewelers, 142 F.3d 639, 645 (3d Cr. 1998)).

In this case, Continental argues that its decision to
termnate Plaintiff was based on Plaintiff’'s docunented
vi ol ati ons of conpany policy. Mreover, Continental asserts
that, even if Plaintiff could cast sone doubt on the correctness
of the decision to discharge, Plaintiff fails to raise any issue
of material fact with regard to Continental’s racial aninmus. In
response, Plaintiff contends that he has presented enough
evi dence to suggest that that “race was a notive in Defendant’s
actions . . . .” (Pl. Resp. at 6). Thus, it appears that
Plaintiff is attenpting to show pretext via the second
alternative stated in Sheridan and Fuentes. Regardless of which
alternative Plaintiff is proceeding under, however, it is obvious
that he falls far short of satisfying his burden.

I n support of his argunent, Plaintiff points out that Tayl or
fired anot her bl ack enpl oyee, Pedarvis Mathis, Jr., who |ater

filed a charge of discrimnation against Taylor. However,



notably absent fromPlaintiff’s argunent is any further reference
to M. Mathis's case. The record reveals no agency or court
resolution of the case or even any further prosecution of the
charges by M. Mathis. Indeed, all that Plaintiff points to are
t he unsubstanti ated accusations nade by M. Mathis in his
prelimnary charge and conplaint. Such conclusory assertions,
based on a single alleged incident, are woefully inadequate to
defeat a notion for summary judgnent.

The ot her aspects of Plaintiff’s argunent are equally
nmeritless. For instance, Plaintiff characterizes the evidence
concerning the sale of the air bottles to Pattani as the “nost
gl ari ng evidence which indicates that Defendant had an illicit
notivation in effecting Plaintiff’s termnation.” (Pl. Resp. at
3). Specifically, Plaintiff argues that Pattani offered somewhat
conflicting reports on what occurred during the sale of these
bottles, thereby casting doubt on Pattani’s credibility. *
Plaintiff’s point appears to be that, because Taylor credited the
version of the story that inplicates Plaintiff’s guilt, Taylor
must have an ulterior, presumably discrimnatory, notive. Even
accepting Plaintiff’s version as true, his conclusion is
t horoughly rebutted by the record evidence. First, the record

plainly indicates that neither of Pattani’s accounts were

* The dispute centers on whether Pattani gave Plaintiff $500 cash or a $500
dol l ar noney order for the air bottles. Pattani signed a handwitten
“receipt” indicating that he gave Plaintiff a noney order, (see PI. Ex. O
but | ater disavowed that version of events, (see Def. Ex. 4 at 53-54).
Plaintiff’'s own version of events of this incident changed over tinme as

well: First, Plaintiff clainmed to have given a noney order to Pattani to
send to Accounts Payable. (See Def. Ex. 3 at 115). Later, Plaintiff
claimed that he hinmself -- not Pattani -- had sent the noney order. ( See

Def. Ex. 3 at 293).



rejected out of hand, but rather both accounts were wei ghed and
eval uated by Continental. Second, although the ultinate decision
to term nate was nade by Taylor, the investigation of Plaintiff’s
m sconduct was conducted primarily by Pineda and Degennar o,
nei t her of whomare alleged to have di scrim nated agai nst
Plaintiff.> Mbreover, there was consensus among Pineda,

Degennaro and Tayl or that term nation was not only appropriate,

but nandat ed under the circunstances. ©

Finally, Plaintiff’s
argunent conpl etely overl ooks the undi sputed fact that there were
nunmerous other infractions -- several of which Plaintiff admtted
to commtting -- that were significant enough standing alone to
justify his dismssal.

The remai nder of Plaintiff’s argunent is devoted to giving
various explanations for his m sconduct or disputing mnor
details of the alleged incidents. W need not parse all of
Plaintiff’s explanations because they, at best, only underm ne
the wisdomof the decision to termnate; they in no way suggest

any racial aninus on Continental’s part nor raise any doubt as to

Continental’s reasonable belief that Plaintiff engaged in serious

m sconduct justifying termnation. See, e.qg., Jones, 198 F. 3d at

*Plaintiff's Conplaint contains no allegations against Pineda or Degennaro.
In addition, Plaintiff’s own deposition appears to indicate that his only
claimof discrimnation is against Taylor. (Def. Ex. 3 at 11-12). |In his
deposition, Plaintiff, in responding to the question of why he sued
Continental replied: *“I felt the representative of Continental -- not
Continental as a whole but a representative of Continental -- was very
discrimnatory against me.” (ld.) Plaintiff later indicated that the
representative to whom he was referring was Ernie Taylor. (1d.)

® Pineda indicated in his deposition that it was a joint decision to terminate
Plaintiff, further elaborating that, after the investigation, “[Taylor
Degennaro, and |I] all kind of |ooked at each other and said, man, this guy
has to go.” (Def. Ex. 4 at 154).

10



413 (explaining that “factual dispute at issue is whether
discrimnatory aninus notivated the enpl oyer, not whether the
enpl oyer is wise, shrewd, prudent or conpetent.”) (citations

omtted); H cks v. Arthur, 878 F. Supp. 737, 739 (E.D. Pa. 1995)

(stating that “an ill-infornmed decision or an ill-considered
decision is not automatically pretextual if the enpl oyer gave an
honest explanation for termnation.”). W note again that
Plaintiff, in greater or |esser degrees, has admtted that he
charged personal itens on his corporate account, inproperly

aut hori zed his own tine card, and failed to submt his activity
logs in a tinely manner and, in sone cases, failed to submt them
at all. Mreover, even Plaintiff acknow edges that many of these
very violations are sufficient to justify

term nation.

Based on the overwhel m ng evidence in this case, we find
that no reasonable jury could rationally find that Continental’s
decision to termnate Plaintiff was notivated by racial aninus or
that any of Continental’s articulated reasons for Plaintiff’s
term nation were not worthy of credence. As a result, we
conclude that Plaintiff has not raised a genuine issue of
material fact to suggest that Continental’s reasons for his
di scharge were pretext for racial discrimnation. Accordi ngly,

we wll grant Continental’'s Mbtion.

CONCLUSI ON

An appropriate O der follows.

11



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELI JOSEPH,

Plaintiff, :
V. : ClVIL ACTI ON

No. 99-CV-5782
CONTI NENTAL Al RLI NES, | NC.

Def endant .
ORDER

AND NOW this day of Decenber, 2000, upon
consi deration of Defendant’s Mtion for Sunmary Judgnent
(Docunment No. 11), and Plaintiff’s Response thereto, it is hereby

ORDERED t hat Defendant’s Mdtion i s GRANTED.

BY THE COURT:

J. CURTIS JOYNER, J.
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